RAID

Rights & Accountability in Development

S I 2BV I A TR

Advice to Chinese Companies Operating in the Mining Sector in Africa

YE# : Patricia Feeney, Executive Director, RAID



Abstract

Advice to Chinese Companies Operating in the Mining Sector in Africa

This paper is intended to advise Chinese companies, particularly those involved in mining in
Zambia and the DRC, about the concerns of civil society over the way in which the continent’s
abundant natural resources are being exploited. Historically mining companies have had a poor
reputation. They have been seen as despoilers of the countryside, polluters of water sources,
usurpers of ancestral lands, exploiters of cheap labour and accomplices to, if not instigators of,
gross human rights abuses. The paper sets out to explain the OECD Guidelines for Multinational
Enterprises, which is one of the standards that is being used to measure the performance of
Western companies when they operate outside of their home countries. RAID argues that
Chinese companies, including state-owned enterprises, should consider adopting a similar
instrument, which RAID believes will not only help them improve their relations with local
communities but also demonstrate to international civil society that China can be a good, global
corporate citizen . The paper draws on RAID’s experience of working in Democratic Republic of
the Congo and Zambia where the trade in copper and cobalt is booming, largely as a result of
Chinese expansion.

China’s Africa Policy

Several years ago the Chinese government announced ‘a going-abroad strategy’ which was a
series of policies to encourage domestic businesses, particularly oil and mining, to venture out
into other parts of the world. Today, according to the World Bank, there are an estimated 80, 000
migrant Chinese workers in Africa. Over the past 10 years, trade between China and Africa has
greatly increased from $ 3billion in 1995 to over $37 billion in 2005.

In January 2006, the Chinese government issued “China’s Africa Policy” which is aimed at
promoting the steady growth of Chinese-African relations. China’s Africa policy is guided by
the “Five Principles of Peaceful Co-existence”: mutual respect for sovereignty and territorial
integrity; mutual non-aggression; non-interference in each other’s internal affairs; equality and
mutual benefit; and peaceful coexistence. Under the policy, China will continue to provide
preferential loans and buyer credits to encourage Chinese firms to invest in Africa, especially in
resource-based sectors.

Chinese businessmen tend to have less direct contact with African communities than, for
example, their Indian competitors. This enclave mentality can make them vulnerable to
misunderstandings and even hostility. Just before the important Africa Summit (the China-
Africa Summit for Development and Cooperation, which took place in Beijingon 1 to 6

1 World Bank, Africa’s Silk Road: China and India’s New Economic Frontier, Washington 2006



November 2006), Wei Jianguo, a Vice-Minister for Commerce rejected criticism that China is
ignoring environmental and anti-corruption standards.?

The Paper then discusses concerns that have been raised about Chinese companies operating on
Zambia’s Copperbelt, including China Non-Ferrous Metal Industries Corporation and the
Chambishi Mine. In the DRC the problems relate to arrangements for the supply of copper and
cobalt from Gecamines’ concessions to China as payment for military support during the
Congolese war. These “war contracts” are under increasing scrutiny by the international
community. It is hoped that the newly elected Congolese parliament will support calls for a
renegotiation or cancellation of mining contracts that are not in compliance with Congolese law.
So the paper warns that it would be better for the international reputation of China and Chinese
companies to try to place all such contracts onto a formal legal basis.

There is a section describing the OECD Guidelines for Multinational Enterprises which explains
how the Guidelines are implemented. It provides information about the outcome of the UK
consultations on improving the NCP and the role of the Joint Working Group (JWG). It draws to
the attention of the Chinese Government and Chinese companies the shared view of members of
the JWG that a guidelines-based mechanism like the OECD process has the potential to play a
useful and appropriate role in underpinning responsible corporate conduct, so long as it is
properly implemented. In particular, to command the confidence of stakeholders, it must be
credible, effective, fair, and timely, operating in accordance with due process and with proper
safeguards against malicious, vexatious or insubstantial complaints. The process should aim to
assist companies in need of clarity and guidance on the application of the Guidelines, and to be a
tool to facilitate responsible business operations and investment.

The paper concludes by reminding the Chinese Government that it has already expressed interest
in the OECD Guidelines. In September 2005, Chen Jian, the Assistant Minister of Commerce
requested a dialogue with the OECD on government approaches to corporate responsibility in the
light of the OECD Guidelines. This dialogue is underway and it may just be a matter of time
before the Chinese Government formally adopts this instrument or develops a similar mechanism.
But the problems of doing business in an acceptable way in Africa need to be urgently addressed.
The Ministry of Commerce should consider other ways of making China’s ‘going abroad
strategy’ more effective by, for example, training its managers in international ethical standards
for business and encouraging companies to engage in informal dialogue with NGOs. Failure to
take action soon may exact a heavy price in terms of damage to the environment, strained
relations with local communities and lost investment opportunities for Chinese companies.

2 Richard McGregor, China defends its stance on Africa as summit nears, 27 October 2006, Financial
Times
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Advice to Chinese Companies Operating in the Mining Sector in Africa

This paper is intended to advise Chinese companies, particularly those involved in mining, about
the concerns of civil society over the way in which the continent’s abundant natural resources are
being exploited. Historically mining companies have had a poor reputation. They have been
seen as despoilers of the countryside, polluters of water sources, usurpers of ancestral lands,
exploiters of cheap labour and accomplices to, if not instigators of, gross human rights abuses.
The paper sets out to explain the OECD Guidelines for Multinational Enterprises, which is one of
the standards that is being used to measure the performance of Western companies when they
operate outside of their home countries. RAID argues that Chinese companies, including state-
owned enterprises, should consider adopting a similar instrument, which RAID believes will not
only help them improve their relations with local communities but also demonstrate to
international civil society that China can be a good, global corporate citizen . The paper draws on
RAID’s experience of working in Democratic Republic of the Congo and Zambia where the trade
in copper and cobalt is booming, largely as a result of Chinese expansion.

Over the past 15 years or so western multinational enterprises operating in African countries
have been subjected to ever closer scrutiny and criticism, much of it from NGOs based in Europe
and North America. Foreign direct investment in the global economy has now reached
unprecedented levels, dramatically increasing the influence of multinational companies on the
development prospects of developing countries. Many governments of poor countries see foreign
capital as key to economic growth and actively encourage foreign investment. However, few such
countries have the power to enforce corporate regulation.

Lucrative minerals such as oil and diamonds have played a central and well-documented role in
many African conflicts. Ethnic and other divisions can become politicised in the competition for
these resources. Natural resources can also provide a means of funding violent conflicts once
they have begun. For example, resource exploitation exacerbated and prolonged the recent war in
the Democratic Republic of the Congo (DR Congo), which is now estimated to have cost between
three to four million lives. Reports by a UN Panel of Experts and independent studies by human
rights NGOs concluded that a number of companies headquartered in OECD countries were
complicit in this illegal exploitation, the profits of which became a primary motive for continued
conflict.

In view of this, it is understandable that Chinese companies may feel that the West, which regards
the Chinese approach to Africa with deep suspicion, does not have the moral authority to lecture
them. But it would be a mistake for Chinese companies that want to be successful to think that it
is sufficient to maintain good relations with African governments and political elites and to ignore
the concerns of the local communities. That would be short sighted: Chinese companies should
learn from the mistakes that Western companies have made and avoid repeating them. The anger
of the people of the Niger Delta, for example, at the activities of mainly Western oil companies, is
impinging directly on Chinese operators. Nigeria's militant youths in the oil-rich Niger Delta
warned the Chinese government and its oil companies to steer well clear of the Niger Delta. In
April 2006, militants detonated a car bomb near an oil refinery in the city of Warri in the southern
oil-producing Niger Delta, shortly after President Hu Jintao signed oil deals with Nigeria during a
state visit. The Movement for the Emancipation of the Niger Delta (MEND), whose attacks have
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cut Nigerian oil exports by a quarter, said the bombing was a warning to all people working in the
oil industry and particularly to China.

China’s Africa Policy

Several years ago the Chinese government announced ‘a going-abroad strategy’ which was a
series of policies to encourage domestic businesses, particularly oil and mining, to venture out
into other parts of the world. Today, according to the World Bank, there are an estimated 80, 000
migrant Chinese workers in Africa. Over the past 10 years, trade between China and Africa has
greatly increased from $ 3billion in 1995 to over $37 billion in 2005."

In January 2006, the Chinese government issued “China’s Africa Policy” which is aimed at
promoting the steady growth of Chinese-African relations. China’s Africa policy is guided by
the “Five Principles of Peaceful Co-existence”: mutual respect for sovereignty and territorial
integrity; mutual non-aggression; non-interference in each other’s internal affairs; equality and
mutual benefit; and peaceful coexistence. Under the policy, China will continue to provide
preferential loans and buyer credits to encourage Chinese firms to invest in Africa, especially in
resource-based sectors.

Chinese businessmen tend to have less direct contact with African communities than, for
example, their Indian competitors. This enclave mentality can make them vulnerable to
misunderstandings and even hostility. Just before the important Africa Summit (the China-
Africa Summit for Development and Cooperation, which took place in Beijing on 1 to 6
November 2006), Wei Jianguo, a Vice-Minister for Commerce rejected criticism that China is
ignoring environmental and anti-corruption standards.?

Chinese Companies Operating in Zambia

According to the Chinese Embassy in Lusaka there are currently seven Chinese companies
engaged in mining industry in Zambia, with a total investment of nearly 170 million US dollars.
Among them is the Chambishi copper mine in the Copperbelt Province. Chambishi is the first
ever overseas investment in non-ferrous metal mining by Chinese companies. The mine was
bought by China Non-Ferrous Metal Industries Corporation in 1998 at about 20 million dollars
reopened in July 2003. The mine is operated by NFC Africa Mining Plc. Other Chinese
companies in Zambia include, Collum Coal Mining Industries Ltd a private firm based in Choma,
Southern Province, which started production in 2003 and Chiman, a private firm from China’s
Liaoning Province, which is developing a manganese mine in Kabwe. ** But in Zambia, despite
these investments, there is growing unhappiness over low wages and poor conditions in Chinese
operations. Over the past eighteen months a series of incidents have contributed to a negative
view of Chinese companies.

19 world Bank, Africa’s Silk Road: China and India’s New Economic Frontier, Washington 2006

20 Richard McGregor,”China defends its stance on Africa as summit nears”, Financial Times, 27 October
2006
21 Source: Xinhua July 2005
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BGRIMM Factory Explosion, Kitwe

In April 2005, about 40 people were Killed when the BGRIMM Explosives (Zambia) Ltd factory
exploded in Ktwe, a mining city in Zambia’s Copperbelt province. BGRIMM is a 7.6-million-
US-dollar joint venture by the Beijing General Research Institute of Mining and Metallurgy and
NFC Africa Mining Company. NFC Africa is the owner of the Chambezi copper mine, where the
explosive factory is located. The BGRIMM Explosives factory, located on the premises of the
Chambishi mine, is a major supplier of explosives to Zambia's copper mines. The factory, which
is a subsidiary of the Chinese-owned NFC Africa Mining Company, has been operating since
October 2003 and has the capacity to produce 6,000 metric tons of explosives a year.

Chambishi Copper Mine

The Los Angeles Times reported how at the end of July 2006 hundreds of workers rioted at the
NFC Africa copper mine in Chambishi over reports that the management was reneging on a pay
increase. Four workers were shot and wounded by Chinese employees of the company. Another
was shot by police. Chinese mine employees were allegedly frightened for their lives when the
workers marched on their residential compound. The mine's managers are now planning to
contribute money to community projects such as education and HIV/AIDS prevention. Like
their counterparts at the Collum mine, the NFC workers have complained about poor working
conditions, low pay and lax safety standards.?

These events help explain the sharp criticisms of Chinese companies voiced by Michael Sata,
during his unsuccessful presidential campaign. He accused Chinese companies of exploiting
Zambian workers and threatened to expel Chinese companies from the country if he won the
election. China's embassy in Zambia issued a warning that Beijing might sever ties to Zambia if
Sata won. But Chinese businessmen need to reflect whether this is this best way to achieve
peaceful coexistence with the Zambian population? Surely it would be more productive for the
Chinese authorities and the company to demonstrate that the operations of its factories and mines
comply with the highest possible safety and environmental standards or to take remedial action if
necessary rather than to issue threats?

China and the Democratic Republic of the Congo

In 2003 the Office of the State Council issued a white paper outlining China’s Policy on Mineral
Resources which highlighted the importance of mineral resources to the Government’s ambition
of building a prosperous society in the first 20 years of the 21* century. But the paper pointed out
that it would no longer be sufficient to exploit China’s own mineral resources Chinese mining
enterprises would also have to enter other countries. [China’s Policy on Mineral resources
http://english.people.com.cn/200312/23/print20031223 131048]

The Policy stresses the importance China attaches to sustainable development and the rational
utilization of mineral resources. Chinese demand for cobalt has grown from around 1000 tonnes
per year in 1997 to 9500 tonnes per year in 2005. China’s own cobalt reserves are very limited.
Between 2001 and 2005, an estimated 75% to 90% of concentrates and ores that were imported
into china originated in the DRC. [Cobalt News, Cobalt Development Institute, January 2006]

22 «pfricans Lash Out at Chinese Employers”, Robyn Dixon, LA Times. October 6, 2006
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At least some of the cobalt is believed to have been smuggled out of the DRC. There are
increasing numbers of Chinese traders on the ground in Katanga buying ore directly from
Congolese middlemen. Much of this trade is illegal, involves child labour and the working
conditions are extremely dangerous. High- ranking Congolese political figures are implicated in
cobalt smuggling. The Chinese embassy in Kinshasa told the British NGO, Global Witness, that
‘insecurity in the DRC was discouraging investment’ and that only a relatively small number of
Chinese individuals were operating in Katanga, who were completely independent and dealing
with small amounts of minerals. [Global Witness, Digging in Corruption, 2006] But NGOs
believe that more could be done by the Chinese authorities to investigate these traders and to help
clamp down on the illegal cobalt trade.

According to Raid’s own research China made a number of secret mining agreements with the
Kinshasa Government of Laurent Kabila, which involves the acquisition of minerals belonging
to GECAMINES, the Congo’s state owned mining company. Gecamines’ assets have been
plundered for years. In 1997 when Laurent Desire Kabila , who was from Katanga, came to
power he inaugurated a system of exchanging mining and other concessions to compensate his
Zimbabwean and Chinese allies for their military support. After Laurent Kabila’s assassination
in 2001, the status of these agreements with China appears to have been largely unchanged. The
current Congolese President, Joseph Kabila, allegedly owns several mining companies, one of
which is called CICO. CICO formed a joint venture with Gecamines called COMIDE for the
exploitation of copper and cobalt. According to information from the Congolese Ministry of
Minese annual production is 1932 tonnes of copper and 2520 tonnes of cobalt.

Revenue from this joint venture is allegedly used to pay for the delivery of arms by the Chinese
ordnance company, NORINCO. Cobalt is supplied to COMIDE by another company, FEZA
Mining, which is controlled by a member of the President’s family. FEZA supplies an additional
960 tonnes of cobalt (annually) which it obtains from small scale miners. The minerals which
belong to Gecamines are then exported, usually via Zambia, to China. These “war contracts” are
under increasing scrutiny by the international community. It is hoped that the newly elected
Congolese parliament will support calls for a renegotiation or cancellation of mining contracts
that are not in compliance with Congolese law. It would be better for the international reputation
of China and Chinese companies to try to place all such contracts onto a formal legal basis as
quickly as possible.

The OECD Guidelines

The OECD Guidelines for Multinational Enterprises set out a broad range of voluntary, socially
responsible business principles for companies to follow. The guidelines apply to companies based
in any OECD country irrespective of where in the world those companies operate. The guidelines
also apply to companies based in non-OECD countries that have signed up to them. Among the
non-OECD countries that have adopted the Guidelines are Brazil, Chile and the Czech Republic.

As foreign direct investment (FDI) in the global economy has reached unprecedented levels, the
influence of multinationals on the development prospects of developing countries has increased
dramatically — necessitating the guidelines. Governments of many poor countries consider
foreign capital as key to economic growth and often go out of their way to create an environment
that attracts foreign investors. Such an environment frequently involves weakly enforced
corporate regulation, which lets companies get away with causing environmental degradation,
abusing human rights and providing little benefit to local or national development.
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The debate about companies’ impacts on the societies in which they operate has evolved
significantly over the last decade. However these impacts are measured largely in terms of
voluntary initiatives and the popular term *Corporate Social Responsibility (CSR) refers
specifically to the voluntary actions of companies to address their social and environmental
impacts. The Guidelines are part of the compendium of voluntary codes and initiatives which
exist to provide a set of standards to guide companies in this area.

The OECD guidelines are a series of recommendations for good corporate behaviour made by the
governments of the 30 industrialised countries of the OECD, and nine non-member adhering
countries to the multinational companies that operate in and from their territories.® They have
been endorsed by business, who are represented through the OECD’s Business and Industry
Advisory Committee (BIAC), and trade unions through the Trade Union Advisory Committee
(TUAC),? giving them a high degree of legitimacy.

The guidelines provide principles and standards of good practice consistent with applicable laws.
Observance of the Guidelines by enterprises is voluntary and not legally enforceable.”® While
they are not directly binding on companies, adhering governments are expected to promote them
and they include a procedure for bringing alleged violations to the attention of the governments of
the countries where the businesses are registered®.

Where breaches occur, governments are obliged to make recommendations to address corporate
conduct of multinational companies operating in or from their territories — making the guidelines
a potentially useful tool for improving corporate behaviour.

How the OECD guidelines work

The Guidelines relate to key business operations, including:
information disclosure

employment and industrial relations

the environment

bribery

consumer interests

science and technology

competition and taxation.

There are also provisions requiring respect for human rights and a contribution to sustainable

development, though these are couched in very general terms. The guidelines have been endorsed by
business umbrella organisations and trade unions, giving them unique legitimacy.

Although the guidelines are not directly binding on companies, adhering governments are expected to
promote them and to follow procedures for resolving alleged violations. Each country has a National
Contact Point (NCP) to respond to any allegations of company misconduct raised by trade unions,
NGOs or individuals.

2 Holding Multinationals to account — using OECD Guidelines to protect workers’ interests, TUC, March
2003. The member countries of the OECD are Australia, Austria, Belgium, Canada, Czech Republic,
Denmark, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Korea, Luxembourg,
Mexico, the Netherlands, New Zealand, Norway, Poland, Portugal, Slovak Republic, Spain, Sweden,
Switzerland, Turkey, the UK, and the US. Nine non-member countries — Argentina, Brazil, Chile, Estonia,
Israel, Latvia, Lithuania, Romania and Slovenia — have also declared their adherence to the guidelines.

24 BIAC and TUAC are the advisory Committees to the OECD of business and labour federations.

2% The OECD Guidelines for Multinational Enterprises, Concepts and Principles, section one

26 See The OECD Guidelines for Multinational Enterprises, Concepts and Principles, section 2.
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NCPs must operate with ‘visibility, accessibility, transparency and accountability’. In the UK
NCP operates from the Department of Trade and Industry (DTI) but includes representatives from
the Foreign Office and the Department for International Development. The role of NCP is to
inform prospective investors about the guidelines “as appropriate’, as well as promoting them to
businesses, employee organisations, non-governmental organisations and the general public.”’
NCPs must also respond to any allegations of company misconduct. Allegations of misconduct
are then dealt with using the ‘specific instance” mechanism described below.

The *specific instance mechanism’ requires governments to establish a forum where complaints
can be lodged directly against companies that operate in or from those countries and that violate
the guidelines. NCPs are required to examine such complaints. Complainants can include trade
unions, NGOs and individuals.?® A company may find its operations examined — whether or not it
has endorsed the guidelines.

When they receive a complaint, NCPs are expected to liaise where appropriate with businesses,
employee representatives, NGOs, relevant experts and NCPs from other countries. Once a
complaint is submitted, the NCP makes a prima facie assessment of whether it merits further
investigation.®

If an NCP decides to proceed, it plays a mediation role, bringing the parties together to resolve
the issue.*® Provided the parties agree to this process, the NCP then offers to mediate during what
is a confidential procedure.® If the parties fail to reach agreement, the NCP releases a statement
and makes recommendations on how the guidelines should be implemented.*

In July 2006, a Joint Working Group (JWG) that included representatives of British business
and NGOs (including RAID) under the Chairmanship of Lord Mance urged the UK Government
to improve the way the NCP operated. The JWG pointed out that a guidelines-based mechanism
like the OECD process has the potential to play a useful and appropriate role in underpinning
responsible corporate conduct, so long as it is properly implemented. In particular, to command
the confidence of stakeholders, it must be credible, effective, fair, and timely, operating in
accordance with due process and with proper safeguards against malicious, vexatious or
insubstantial complaints. The process should aim to assist companies in need of clarity and
guidance on the application of the Guidelines, and to be a tool to facilitate responsible business
operations and investment. The JWG agreed that the primary focus of the OECD process should
be on mediation between the parties. Nevertheless, if mediation is unsuccessful the NCP should
reach a clear and reasoned finding on the substance of allegations and whether they represent a
breach of the Guidelines, based on an assessment of the available facts, and offer practical
recommendations to help improve compliance.

Conclusion

27 procedural Guidance, op cit, I. National Contact Points, B. Information and Promotion, 1 & 2.

28 procedural Guidance, op cit, I. National Contact Points, C. Implementation in Specific Instances. Parties
to a specific instance are listed as the business community, employee organisations and ‘other parties’.
Hence the process is open to unions and NGOs. The wording does not rule out submissions from
individuals.

2% procedural Guidance, C. Implementation in Specific Instances, 1.

3% procedural Guidance, C. Implementation in Specific Instances, 2.

31 |bid, 4(a).

%2 Ibid, 3.
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The Chinese Government itself has already expressed interest in the OECD Guidelines. In
September 2005, Chen Jian, the Assistant Minister of Commerce requested a dialogue with the
OECD on government approaches to corporate responsibility in the light of the OECD
Guidelines. This dialogue is underway and it may just be a matter of time before the Chinese
Government formally adopts this instrument or develops a similar mechanism. But the problems
of doing business in an acceptable way in Africa need to be urgently addressed. The Ministry of
Commerce should consider other ways of making China’s ‘going abroad strategy’ more
effective by, for example, training its managers in international ethical standards for business and
encouraging companies to engage in informal dialogue with NGOs. Failure to take action soon
may exact a heavy price in terms of damage to the environment, strained relations with local
communities and lost investment opportunities for Chinese companies.

Mining is a complex and hazardous activity. The NCP mechanism holds out the prospect of a
genuine facilitation and reconciliation service. The NCP by bringing in outside experts can help
clarify misunderstandings between a community and a company about some of the more
technical aspects (environmental, social and financial) of mining. The NCP can also help
instigate phased confidence building measures which can lay down the foundations for a more
constructive and harmonious relationship. By offering a means of resolving conflict, the
Guidelines can be the path for peaceful local coexistence.

Meanwhile, RAID believes that it would be in the interests of Chinese companies operating in the
mining industry in African countries like Zambia and the Democratic Republic of the Congo to
begin adapting their conduct to the provisions of the OECD Guidelines, in particular as regards
developing a more open relationship between the company and local communities. Disclosure of
information is a key aspect of corporate citizenship since the disclosure policies render the firm
accountable to outside assessment. The decision of many African countries to join in the
Extractive Industries Transparency Initiative (EITI) and the related NGO campaign, Publish What
You Pay, will inevitably put pressure on Chinese companies to release more financial and
environmental information. Cooperating in such international initiatives is consistent with the
aim of China’s Africa Policy to help combat corruption. Ultimately a successful global Chinese
business strategy will depend on the ability of Chinese business leaders to recognise and adapt to
society’s expectations.

We hope that this briefing paper, which may be of interest to companies operating in other
sectors, could be disseminated through the Chinese Government centres for investment and trade
promotion that exist in Zambia, Cote d’Ivoire and other African countries to provide business
consultation services to Chinese enterprises.
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End Note: About RAID

RAID was founded in 1997. Until 2003 all research and advocacy work was carried out under
the auspices of the Refugee Studies Centre, Queen Elizabeth House, University of Oxford.

Close ties remain between RAID and the University. Patricia Feeney, its Executive Director, is a
research affiliate of Queen Elizabeth House, and teaches for the Refugee Studies Centre. In
September 2003 RAID was incorporated as a private, not-for-profit company limited by
guarantee. The Articles of Association are set out in the Companies Acts 1985 to 1989. More
information about the work of the organisation can be found on RAID’s website: www.raid-

uk.org.

RAID coordinates the international network OECD Watch which promotes responsible corporate
behaviour and the OECD Guidelines for Multinational Enterprises. More information is available
at: www.oecdwatch.org
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